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DECI SI ON
This case is before the Public Enpl oynent Rel ati ons Board
(PERB) on exceptions filed by the Marysville Joint Unified
School District (Dstrict) to a hearing officer's proposed
decision finding that it violated subsections 3543.5(a), (b)
and (c) of the Educational Enploynent Rel ations Act (EERA) by

unilaterally increasing teachers' hours of enploynent.?

‘EERA is codified at Governnent Code section 3540
et seq. All references are to the Governnment Code unl ess

ot herw se indicated. Section 3543 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to:



W have reviewed the hearing officer's proposed decision in
light of the entire record, and reverse his finding that the
District violated subsections 3543.5(a), (b) and (c).
Accordingly, the charge is dism ssed.

FACTS

From 1970 through the sumer of 1978, the District enployed
classified enployees to perform noontinme supervision of
students. During that tinme, teachers had a duty-free |unch
period, which was conterm nous with the students' 50 to
55-m nute lunch period. Teachers did, however, performyard
supervi sion duties before and after school, and during recess.

In 1976, the District and the Marysville Unified Teachers
Associ ation, CTA/NEA (Association) entered into a collective
bar gai ni ng agreenent, which expired on June 30, 1978. Section
8.4 of that agreenent provided, in relevant part:

Every certificated enpl oyee shall be

entitled to one duty-free lunch -break of no
| ess than 30 m nutes each day.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

‘enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



In April of 1978, the parties began negotiations on a
successor agreenent. The issue of noon duty supervision was
not addressed in the parties' negotiations between April 1978
and June 6, 1978. On June 6, 1978, the voters approved
Proposition 13, which caused concern that an extrene budgetary
Crisis was inmmnent.

On June 14, 1978, the District informed the Association
that it was considering taking action to freeze salaries and
increase class size. On June 16, the parties net to discuss
the District's proposed energency resolutions. Andre Douyon,
spokesperson for the Association, presented a proposal intended
to maintain class size at the existing level. That proposal
provi ded:”

In order to maintain PTR, which is in the
best interest of our students, we, the
Marysville Unified Teachers Associ ati on,
hereby propose the follow ng:

1. The Marysville Joint Unified School
District shall re-hire all recently rel eased
‘tenporary teachers.

Cost . . . . Approximtely $180, 000

2. Replace all retiring teachers.
Cost . . . . Al ready budgeted.

In order to fund the above the follow ng
cost - avoi dance proposals are nade:

1. Al conference npnies shall be
el i m nat ed.
Cost avoidance. .  $100, 000.

2. All bus drivers' overtine be elimnated.
Cost avoidance .~ $34, 000.



3. Al canpus supervisors be elimnated.

Cost avoidance. . . = $29,500.
4. Al noon-duty supervisors be elimnated.
Cost avoidance. . . = $44,155.
TOTAL COST AVO DANCE . . $207, 745.

As part of this proposal, teachers would assune noontine
supervision duties. It is unclear whether the parties ever
negoti ated the June 14 proposal. Heidi WIIlianmson, the
District's chief negotiator at that tine, testified that the
District took the proposal "under advisenent."

On August 1, 1978, the District adopted budget cuts,
pursuant to which it laid off all noon duty supervisors.

Al t hough the record is unclear as to the exact date, sonetine
bet ween August 1 and the start of school in Septenber 1978, the
District ‘directed school principals to work out individua

pl ans by which teachers would be assigned to perform noontine
supervi sion duties previously perforned by the laid-off

cl assified enployees. In Septenber, 1978, teachers were

assi gned noon supervision duties on a rotating basis at various
school s throughout the District.

The Association presented the testinony of a nunber of
teachers who indicated that their assignnent to noontine
supervi sion duties from Septenber 1978 onward decreased their
l unch period from50 to 55 mnutes to 30 mnutes and, in sone
circunstances, to less than 30 m nutes. Assistant

Superintendent Leonard Larson, who testified on behalf of the



District, did not deny that teachers' |unch hours were reduced
to 30 m nutes when they were assigned to noon yard supervision
duties. However, he testified that, when the proper procedures
were followed, teachers would receive no less than 30 m nutes
for |unch.

Meanwhi | e negoti ati ons continued on the successor
agreenent. On August 25, 1978, the parties reached tentative
agreenment on a contract provision relating to "hours of
enpl oynment. " That provision stated:

8.1 The workday for all enployees shal
begin 30 mnutes before the tinme at which

cl asses at the assigned school/schools are
to begin in the norning. '

8.2 The length of the day may vary at the
various schools, however, the workday for
enpl oyees in the unit shall not exceed 8
hours per day including staff meetings, open
house, parent-teacher conferences or back to
school ni ght.

8.3 Every enployee in the unit shall be
entitled to one duty-free lunch period of
thirty consecutive mnutes each day and in
addition, the principal shall establish a
nmet hod of providing relief time for

enpl oyees during the work day.

The parties did not, however, reach final agreenent as to
the issue of hours of enploynment at that tinme.

On Cctober 23, 1978, the Associ ation amended a previ ous
unfair practice charge to allege that the assignnent of
teachers to perform noon supervision duties constituted an

unl awful wunilateral change in their hours of enploynent.



On Novenber 27, 1978, the parties held an infornmal
settlenent conference relating to the various unfair practice
charges, including the Cctober, 1978 anmendnent. The parties
agreed to a partial settlenent, in which the District was to
assunme the full cost of dependent insurance coverage and the
Associ ation was to withdraw the charges it had filed concerning
the District's alleged unilateral change of insurance coverage
and class size. |In addition, the parties agreed to hold the
charge in this case "in abeyance . . . while the parties
continue negotiations toward a contract".?®

On Novenber 28, 1978, the parties net to continue
negoti ati ons on the successor agreenment. At that tinme, the
Associ ation proposed that all release periods be duty-free. No

agreenent was reached on that date.

3The partial settlenent agreenment provided, in relevant
part:

Further litigation on the remaining portion
of charge S-CE-133, in both original and
anended fornms, is to be placed in abeyance
by the Public Enploynent Rel ations Board
while the parties continue negotiations
toward a contract.

By this agreenent neither party waives,
alters or limts its negotiation position on
any matter addressed in charge S CE-133 and
its amendnent.

The subjects of dependent Blue Cross

i nsurance coverage, class size, substitute
teachers and teacher supervision of students
during lunch periods and recess renain

i ssues before the parties at the negotiating
t abl e.



At the January 17, 1979 negotiating session, the
Associ ati on proposed that noon and recess supervision woul d be
voluntary and that, when such assignnents were accepted,
teachers would be entitled to an additional $10 per hour for
the tinme worked. On January 24, 1979, the District countered
with a proposal requiring all supervision duties to be
conpleted within an enpl oyee's required work hours.

In March of 1979, the parties reached inpasse. Thereafter,
the parties entered nediation and factfinding with noontine
supervision duties being one of the issues. The factfinding
report did not address the issue of noontine supervision.

After factfinding, the parties continued to negotiate the
subj ect of noon supervi sion and hours of enploynent.

On Septenber 18, 1979, the parties agreed to a new
three-year contract, retroactive to July 1, 1979 and effective
t hrough June 30, 1982.

The agreenent contains a provision relating to |unch
periods which is identical to that contained in the previous
agr eenent .

DI SCUSSI ON

The hearing officer found that the District's decrease in
the teacher duty-free lunch period constituted an unl awf ul
uni l ateral change of hours and, as such, violated its duty to

negotiate in good faith. Pajaro Valley Unified School District

(5/22/78) PERB Decision No. 51; NLRB v. Katz (1962) 369 U.S.
736 [50 LRRM 2177] .



The District excepts to the hearing officer's finding that
the reduction of teachers' duty-free lunch period constituted
an unlawful unilateral change. It argues that the 1976-1978
col l ective agreenent established a m nimum 30-m nute teacher
[ unch period, and that the District's reduction of teacher
lunch periods to 30 mnutes was permtted by the terns of that
agr eenent .

The hearing officer found that, since the 1976-1978
agreenent entitled teachers to "one duty free lunch break of no
less than 30 m nutes each day," it nmerely established a.m_ninmum
| unch period. The contract was, therefore, silent as to the
maxi mum duty-free lunch period to which teachers were
entitled. He thus turned to past practice to ascertain the
nature of established policy in the District. He found that
from 1970 through 1978, the consistent practice in the District
had been to grant teachers a duty-free lunch break equival ent
to the 55-mnute lunch break enjoyed by students. He concl uded
that the unilateral assignnent of teachers to noon supervision
duties, and the resulting decrease in the length of their
duty-free lunch period, increased their overall hours of
enpl oynment .

An enployer violates its duty to negotiate in good faith
when it unilaterally changes an established policy affecting a
negoti abl e subject matter w thout affording the exclusive

representative a reasonable opportunity to bargain. Gant



Joint Union H gh School District (2/26/82) PERB Deci sion

No. 196; Pajaro Valley Unified School District, supra; NLRB v.

Kat z, supra. Established policy nay be enbodied in the terns

of a collective agreenent (QGant Joint Union H gh School

District, supra.) or, where a contract is silent or amnbi guous

as to a policy, it may be ascertai ned by exam ni ng past

practice or bargaining history. (R o Hondo Community Coll ege

District (12/31/82) PERB Decision No. 279; Pajaro Valley

Unified School District, supra.) However, where contractual

| anguage is clear and unanbi guous, it is unnecessary to go
beyond the plain |anguage of the contract itself to ascertain
its meaning.

Contrary to the hearing officer's determ nation, we find
the lunch break proviéion of the 1976-1978 agreenent to be
clear and unanbi guous on its face. That provision guaranteed
enpl oyees a duty-free lunch period of no less than 30 m nutes
each day. There is nothing in the provision which prevents
managenment fromgranting teachers a lunch period in excess of
30 m nutes; nor conversely, does the provision prohibit
managenent from assigning teachers to a lunch period of just 30
mnutes in length. Consistent with that provision, the
District had, in the past, permtted teachers to take a |unch
break which exceeded 30 minutes in length. In the fall of
1978, the District assigned teachers to noon yard supervision

duties on a rotating basis. On the days that they were



assfgned to those duties, teachers' lunch periods were
Ishortened to 30 mnutes in length. Therefore, there is no
basis on which we can conclude that managenent acted in a
manner inconsistent with its contractual obligations.

The hearing officer's finding that the plain neaning of the
contract was superseded by the parties' past practice is based
on an inference unsupported by the record. The Association
i ntroduced no evidence concerning the history of negotiations
which led up to the adoption of the 1976-1978 agreenent.

Absent any evidence of bargaining history, we cannot infer that
the parties intended to attach a neaning to the hours provision
of their agreenent contrary to its plain neaning. Moreover,
the Association's argunent that the 1976-1978 agreenent nerely
formalized the preexisting practice of granting teachers a
55-m nute lunch is undercut by the very fact that it agreed to
a contract provision establishing a lunch period of a |esser
duration. The nere fact that an enployer has not chosen to
enforce its contractual rights in the past does not nean that,
ipso facto, it is forever precluded fromdoing so. Ri o Hondo

Community College District, supra. Accordingly, we find that

the Association, by agreeing to a contractual provision which

plainly permtted the District to grant teachers a |unch period
of 30 mnutes or longer at its discretion, waived its right to
negotiate over the District's reduction of the lunch period to

30 m nut es.
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ORDER

Upon the foregoing decision, and the entire record in this
matter, it is hereby ORDERED that the unfair practice charge in
Case No. LA-CE-133 is hereby DI SM SSED.

By the BOARD
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